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DECLARATION OF CO~-OWNERSHIP
. FOR
PIRATES' COVE TOWNHOMES

' THE STATE OF TEXAS § - o
. ‘ 5 KNOW ALL MEN BY THESE PRESENTS:
COUNTY OF GALVESTCN - § T o g T

This' Declaration of - Co-Ownership for Pirates' .Cove Town-
homes, is made and executed on th:s _ day of ' , 1988,
by Mitchell/Southwest . A Delaware corporation. whose Pprincipal
place of business ig 2201 Timberloch Place, The Woodlands, Texas

WITNESSETH

_ Whereas, Declarant is the owner of the following ‘described
real property together with all buildings, . structures. and im-
provements _thereon and . all appurtenances thereto situated in
County of Galveston, State of Texas and being known &s Pirates’
Cove Townhomes, to wit: : : : ST

Lots 1, 2, 3, 4, 5, 6, 7, 9, 10, 11, 15, 17, 18, 19,
20, 21, 22, 24,.25, 26, 28, 29, 30, 31, 32, 33, 34, 35,
36 and 37 according to the map or plat thereof entitled
_Lake Como Townhouses at Pirates' Beach recorded in Plat
T TRecord - 17, "Map "Number” 111 of ““the” . Plat “ReTdrds™ of T T
~ Galveston County, Texas. - : ‘ - .

" '~a, Dpeglarant desires to submit the above-described
lovs, © .euel with all buildings, structures and- improvements.
and all rights and privileges belonging or in any wise Jertaining
. thereto, to a Timeshare-negime pursuant to Texas Property Code,
§201. et. segq. {Vernon Supp. 1987). - : e S

Now, Therefore, Declarant, as the owner of the real property
hereinabove described for itself, its Buccessors, .grantees and.
assigns, does hereby submit the property to a Timeshare Regime
and does hereby declare that the property shall be held, sold,
conveyel, - encumbered, rented, occupied and used subject to the
covenants, conditions, reservations, restrictions ang limitations
. contained herein or incorporated herein by reference. All such
covenants, conditionsg, reservations, restrictions, and limita-
tions shall run with the land and be binding upon and inure to
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the benefit of Declarant, all Owners, and any other persons or
entities having or acquiring ' any right, title, or interest
therein. Declarant may, in its sole and absolute discretion,
submit additional lots hereto in the manner set forth herein in
Article VII herein, and may delete Lots from this Timeshare
Regime by compliance with the provision of Article VIII hereln.

In consideration  of receiving and by acceptance of a war-
ranty deed or .of any other instrument of transfer, whether from
Declarant, its successors or assigns, or from any Owner, each
Owner for himself, his heirs, legal representatives, successors,
assigns, or any other person or persons holding or occupying by,

- through, or under such Owner, and whether or not expressly mtated
therein, covenants, consents, and agrees to be bound by, observe,

- comply with, and perform the covenants, conditions, regservatlions;
restrictions and limitations contained in this Declaration and in
the Articles of Incorporation and Bylaws of Pirates' Cove Town- .
home Council, as each of the aforesaid documents may lawfully be

. amended and/or supplemented from time to time. S .

Fod sttt bedaiiys, 1 4

ARTICLE I
DEFINITIONRS

The terms used in this Declaration as well as the Bylaws of
Pirates' Cove Townhome Council and all amendments and supplements
thereof, .shall have the meaning stated in the Act and as follows
unless the context otherwise requires or otherwise expressly

provides:

S, - iR T i s

A 1.1, Act shall mean. Texas Timeshare Act, Texad-Property'
..Lode, §20) et. seqg. (Vernom Supp. 1987).. . _ _. .. . ...

1.2.+_ Administered "Property shall mean Common Furnishingﬁ
and Units,' excluding the exterior  thereof which is to- be”
maintajned by the Associatiop pursuant to the Restrictions.

aee articles of Incorporation shall mean the Articles of
Incorporation of the Council. ' ‘ ,

~ 1.4. Association shall mean the Pirates' Cove Townhome

Association, a Texas .noa-profit corporation. 7 ‘

1.5. Board or Board of Directors shall mean the Board of
Directors of the Council. ‘ '

l1.6. Bylaws shall mean the bylaws of the Council,
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1.7. ‘Common Expenses shall mean and include all expenses
incurred by the Council or its duly. authorized agent(s) for the
maintenance, repair, replacement, res-oraticn, improvement,
operation and administration of the Property, Common Furnishings
and the .operation 2aagd administration of the Council and shali
include, but not le limited to, the Common Expenses described in
Section 12.1 herein. : '

) 1:3._ Common Furnishingsrshall mean all furniture,'furnish—‘
ings, fixtures and equipment or other personal property from time-

. to time owned in common by all Owners as set forth on Exhibit ¢

‘attached hereto including replacements.

. 1.9. Co—-Ownership Estates shall. mean an undivided one-
fourth (1/4) fee simple ownership interest in a Lot and the right
Lo use that estate and the amenities and appurtenances thereto
for a specified Use Period. e .

1.10." Couhcil shalllmean.Pirates' Cove Townhome Council a
Texas non-profit corporation. - C

- 1,11. Drelarant  shall  mean Mitchell/Southwest, - its
successors and assigns, provided such successor or assignee is

. designated in writing by Declarant as a successor or assign of

the rights of Declarant set forth herein.

_ 1.12. Declaration shall mean this instrument, by which the
Timeshare Property is submitted to the provisions of the Act, as
herelnafter provided, and including all amendments and Supplemen—
tal -Declarations which may from time to time be executed and

*:'—"‘Vf'i. le'd‘of"“[‘e‘c'o‘r“d" T T T T T T T T T T T e e e e e e -

2 1.13. ‘Director shall mean any person appolinted ogﬁglected"
to the Board of Directors. A o ' R

- .. - ®xchange User shall mean any person wholoccupiés a
Unit pL...ant to a reciprocal exchange program. . B

_ 1.15, .Galvéston,Country,Ciﬁb or Club shall mean the private
club located in Galveston County, Texas, adjacent to the DProp--

erty.

1.16.° Lotﬁéhail mean each individual lot made a part-of

_:this'rimesha:e'Regimerpursuant to Section 2.1, :

1.17. Lots shall mean collectively all lots made a part of
this Timeshare Regime.. o : s ‘

1.18. Haintenance-?ériod(s) shall mean that period desig-
nated and shown on the chart of Use Periods in on Exhibit E as

.=3=
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the time during .which maintenance for a particular Unit is
performed. . ' ,

L PP R CY A

agreement between Council and the Manager which provides For the
management of the Property. . e

1.19. Management Agreement shall mean the then-effective

) 1.20. Manager shall mean the person or entity, its .succes-
sors and assigns, engaged by the Council to undertake the .duties,

- responsibilities and obligations of managing the Property, pur-
suant to ‘the then-effective Management -Agreement. B

vt el Dol BGEES nes

~1.21. Operation Fee(s) shall mean any amount which, from
time to time, is levied by_the_Board,of'DiTectors of ‘the Council
upon the Owners. = The following aréa the two (2) types of Opera-
tion Fees: : - S . e e I

d

R o S e
thﬁ:‘!;iﬂl-.ll—ulﬁ:.‘s_"n-:‘.l'

' (é) Monthly Operatioﬁ Pee shall mean a fee levied
g C by the Board .upon the Owners for their proportionate. share.
_§ : o of the Common Expenses of the Council: ang -

(b) ' Special Operation Fee shall mean-'a fee levied
by the Board_ upon the Owners in the event that the Monthly
Operatiocr. Fee is inadequate to meet the Common Expenses of
the Council, or other extraordinary. or unbudgeted items
- deemed reasonably necessary by the Board.

1.22, Owner shall mean or refer to the record Owner of any
Co-Ownership Estate which is part of this Timeshare Regime,
excluding those having such  interest merely as security for
performance of any obligation.  Declarant shall be deemed an
Owner for all purposes hereunder unless otherwise indicated.

M R SO

. 1.23. Personal Charge{s) shall mean an amount levied by the
Board against . a particular Owner or Owners a8 set . forth in
Section 12.4. ' o Ll . )

L ~at “shall. mean the map or plat entitled Lake Como
Townhouses at ' Pirates Beach recorded in Plat Record 17, Map
Number 11l of the Plat Records of Galveston County, Texas,

_ . 1.25. Property shall'méan”all Lots, Units and other per-
manent fixtures of whatscever kind thereon, and. all rights and
privileges belonging or in any wise pertaining thereto. =~ - -

- 1.26. Restrictions shall mean that certain Declaration of

Covenants, Conditions and Restrictions recorded under County

"Clerk's File Number 0496238 in the Real Property Records of
Galveston County, Texas, and any amendments thereto.
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. 1.27. ‘Rules and Regulations shall mean the Rules and Regu-
latioens adopted from time to time by the Manager and approved by
the Board of Dlrectors.

¢ ARG ekt 1

. 1.28. Supplemental Declaration shall mean an instrument -
- recorded by the Declarant when adding additional Lots. to this
~Timeshare Regime or deletlng Lots prev1ously submitted to this
Timeshare Reglme in the manner set forth in Artlcles VII and VIlI
’ areln.

: 1.29. Subs;dy Agreement shall mean - .an agreemcnt entered
into between Declarant and the Council which shall .be substan-
- tially the same as the agreement attached hereto as Exhlblt D.

1.30. Tlmeshare Reglme shall mean all Property submltted to
a timeshare regime pursuant to the provxslons of the act and of
this Declaratlon. _

1. 31 -“Unitfs} shall-—mean——the-—r951dentzalm“buzldzng-"con—
structed on each Lot and shall include garage, storage area, bal~
cony.and/or patie. FEach Unit will be 1dent1f1ed by the number of
the Lot on whzch 1t is constructed

1. 32  unit Type shall mean collectlvely all of the follow-
ing unit configurations:

fa} Unit Type A shall mean the units constructed on
- Lots 6, 7 and 9 as shown on Exhxbxt B-1. ‘

- : : (b) Unxt Type B shall mean the units constructed on
- Lots 19, 11, 15, 17, 18, 1%, 20, 21 .and 22 as shown -on
' Exhlblt B-2. ' S

: (e ._Unit Type C shall mean the units .constructed on
 lets 1, 2, 3, 4,,24 25 and 26° as shown on Exhlblt B-3.

{4) Onit Type D shall mean the unlts constructed CR
<o, 29, 30, 31, 32, 33, 34, 35, 36- and 37 as- shown on
_ Exhxblt B-4. ' ' :

(e} Unit Type E shall mean the unzts constructed on
Lot 5 as shown on Exhibit B-5, : :

, 1.33. ©se Period shall mean that specific perlod cof. con-
gecutive days during which an Owner is allowed to occupy the Lot
as set forth in Exhibit E.

i
g
2
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cone’l =~ of 2 bedrooms,. 1} baths, comprises approximately 1174

: gppfoximately 1535 square feet of "interior space as more fully
- shown on Exhibit B-5 attached heretoc and incorporated herein.
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ARTICLE I1I
DESCRIPTION OF PROPERTY

2.1, The Property initially éonsists of Lots 1, 2, 3, 4,
5. &, 7, 9, 10, 11, 15, 17, 18, 19, 20, 21, 22, 24, 25, 26, 28,
29, 30, 31, 32, .33, 34, 35, 36 and 37 as shown on the Plat teo-

- gether with all.improvements located thereon. There . 'shall  be
“exeluded from the ‘Property any Lot deannexed from the Timeshare

Regime pursuant to Article VIII herein; and there shall be

~included in the Property any Lot annexed to the Timeshare Regime

pursuant te Article VII herein. .

o 2.2, A gEound plan indicating the location of each eéist?-._
ing building is attached hereto as Exhibit A.

ARTICLE III -
DESCRIPTION OF UNITS

'3.1. Units 6, 7 and-é each'éonsists of 1 bedroom, .Y bath,
comprises approximately 802 square feet of interior space as more

‘fully shown on Exhibit B-1 attached hereto and Ancorporated
_herein, - ‘ -

3.2. Units 10, 11, 15, 17, 18, 19, 20, 21 and 22 each con-
sists of 2 bedrooms, 1 bath, comprises approximately 970 sguare

feet of interior space as more fully shown on Exhibit B8-2°
‘attached hereto and incorporated hereln. o . _

. 3.3. -Units 1, 2, 3, 4, 24, 25 and 26 each consists of 2
bedrooms, 1% baths, comprises approximately 1161 square feet af

~interiocr-spice--as more-fully shown"on~Exhibit"Bd3mattached”heretO"”*““f"”—”

‘and incorporated herein.

3.4, Units 28, 29, 30, 31, 32, 33, 34, 35, 36 and 37 each

Byas of interior space as more fully shown on Exhibit B-4
attacheu nereto and incorporated herein. A :

3.5. Unit 5 consists of. 3 bedrooms, 2i baths,‘comprises

-

]
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ARTICLE IV
DESCRIPTICNS OF AMENITIES

4.1, . There are no .on-site amenities as of the date of this
Declaraticn. - : .

4.2.  Pursuant to the Restrictions each Owner will be
required to make application for membership and if accepted
maintain a social membership in the Galveston Country Club. which
is adjacent to the Property and includes dining facilities, swim-
ming .pool and tennis courts. . Galveston Country Club dues for a

Golf is also available to social members for an additional fee.

-DECLARANT DOES NOT OWN. THE CLUB AND .CANNOT ASSURE ITS CONTINUED
AVAILABILITY. R . ' _

4.3. A public marina is adjacent to the Property and may
be used by Owners for a fee. §ince the marina is open to use by
the general public, their use of the facility may limit use of it

by. Owners,. s

s

o ARTICLE V¥
- PERCENTAGE INTEREST IN TIMESHARE REGIME

5.1, THE'Declarant proposes to convey_four (4) undivided
fee simple interests in each Lot together with the exclusive
right to occupy said Lot for a specific Use Period. '

5.2, Each Co-Ownership Estate represents 25% or } of each
‘Lot and .B33% or 1/126 of the entire Timeshare Regime.

5.3.  In the event é&ditionélwpqts“a[g“annexed;to;the-Time-uww

~TBhate REgime  or deanfexed from the Timeshare Regime, as the case

may be, pursuant te Articles VII and VIII herein, the percentage
part that each Co-OWnership Estate bears to the entire Timeshare
Regime- shall be reallocated, and Section 5.2 above shall be
am~ - -rflect said reallotation.. : ' B

I ARTICLE VI o
PERCENTAGE OF INTEREST IN COMMON FURNISHINGS

o 6.1.  Each Owner of a .Co-Ownership Estate shall have an
undivided percentage interest in the Common Furnishings as set .
‘forth in Exhibit C hereto and incorporated by reference.  Each
Owner shall have the exclusive right to use the Common Purnish-
ings in his Unit during his Use Period. Declarant is obligated
to furnish each Unit prior to the sale of the first Co-Ownership
Estate in that Unit. : : ' ' ' ‘

-7
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&.2. AR Qwner's percentage interest in the Common Furnlish-
ings appurtenant to a particular Unit Type will change in the
event Lots are annexed or deannexed from the Deeclaration. It
Lots are annexed -or deannexed, the interest in the Common Fur-
nishings shall be reallocated to the remaining Owners in the same

. manner as the allocation of interests were originally calculated,
and the .Supplemental Declaration shall amend Exhibit € to state
the new percentage ¢ Interest each Owner will have in the Common

" Furnishings. Upon deannexation of a Lot, Owhers shall relinguish
all right, title and interest in and to the Common. Furnishings
located within the Unit located on said Lot. ' : C

6.3. In the event of any damage or. destruction to the
Common Furnishings other than by ordinary wear and tear, the
Board shall promptly cause such damage to be repaired and shall
‘use any available insurance proceeds for such purpose, - If the

- damage is not covered by insurance, or if the available insurance
.proceeds are insufficient, the Board shall levy a Speclal Opera-
tion Fee upon each -of the Owners. 1In the event the damage or
. “-destruction .was: caused by-the intenticna® or negligent act or
. omission of an .Owner,” a member of his family, his guests,
tenants, invitees, or licensees, then the cost of such repair or
the amount of such deficiency shall be a Personal Charge to such
Owner, to be paid in the manner provided herein.

ARTICLE VII
ANNEXATION

7.1.  Declarant may in its sole and ébsolute'discretion,
. annex additicnal lot{s) to the Timeshare Regime at any time or
frem time to time by filing a Supplemental Declaration in the

: 7.2. Said Supplemental Declaration shall contain the fol-
lowing: - ' o : : ' :
_ 2 A statement that the property is being added or’
anacked in accordance with the provisions of thi~ Declara-
tion and that the property being annexed shall be developed,
held, used, sold and conveyed in -accordance with and subiect
to the provisions of this Declaration; .

{b) A stateﬁent that all of the provisions of this

Deciaration shall apply to the property being added or _'

annexed with the same force and effect as if said lot were
originally included  herein as part of the " original
.development; ' : :

{c) A statement that the property being added or
annexed is submitted to the jurisdiction of the Council with

-

wew
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the same force and effec: as if szid property were origin-
ally included in this Declaration. ‘

(&) An amendment to Section V changing the per-
.centdge part each Co-Ownership Estate bears to the entire
Timeshare Regime, ‘ ‘

S {e}. An amendment to Exhibit C reallocating . the
. percentage interest each Owner has in the Common Furnish-

ings.

7.3, Nothing in this Declaration shall be coénstrued to -

_represent or imply that Declarant, its successors or assigns, are
under any obligation to add or .annex additional property. to this

.Timeshare Regime.
7.4, Nd?prbperty may be added or annexed to this Timeshare
Regime by any person or entity other than the Declarant,

ARTICLE VIIT
DEANNEXATION

- 8.1, Any Lot subject to this Timeshare Regime and owned -
entirely by Declarant may be deannexed from the Timeshare Regime,
provided Declarant shall execute a Supplemental Declaration
setting forth the Lot number. Said Supplemental Declaration
Shall be filed in the County Clerk's Office, Galveston founty,.
Texas. B ' ‘ ' ' :

8.2. Said Supplemental Declaration shail‘contain the £o1-
lowing:- ' . -

T &) ST statementMthathhe-Lot*isteingfﬁeletedTOT_

‘deannexed in accordance with the provisions of this Declara-
‘tion; ' ‘ ' s o . e

o . tby)  An amendment to Section V. changing the percent-
T al ' -ach Co-Ownership Estate bears to the entire Time-
share negime; , . : e B

‘ ‘(c) An amendment to Exhibit C'reallocating the per-
centage interest each Owner has in the Common Furnisnings;
and - : S ' . :

8.3, _Any attempted deannexation from this Timeshare Regime
.other than by Deqlarant_shall be null and void.
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ARTICLE IX :
PIRATES' COVE TOWNECHE COUNCIL

9.1. Declarant shall cause to be created 2 non-profit
corporation under the Texas ,Nen-Profit Corporation Act which
shall be known as Pirates' Cove Townhome Council, for the purpose
of administering the operation and maintenance of the Lots and
providing the other functions herein delegated to the Louncil.

9.2, Each Owner shall be a member .of the Council. #An
"Owner's membership shall automatically terminate when he ceases
to be an Owner-as herein defined. Upon conveyance or transfer of
an Owner’'s interest to a new owner tkz new owner shall simultane-
ously. succeed to the former Owner -} membershlp in the Counc11

: 9,3. Each Owner shall be entxtled to one vote per Co- . .. .
Ownership Estate. If any Co-Ownership Estate is owned by more
than one person, the voting rights of such Owners shall not be
‘divided but shall be exercised as if the Owner consisted of only -
one person. The Board has the right to suspend an Owner's right
to vote upon violation. -of the Bylaws, Rules and Regulatlions or

~with any obligation of Owners hereunder, 1ncludlng but. not
‘limited to failure to pay Operation FE“S.--“f : ' :

9.4. The Board of Directors: of the Council shall be
appointed or .elected in accordance with the. provisions. of the

Bylaws.

9 5. The Counczl may exercise any and all rights and pow-
ers granted to it by law, by its Articles of Incorporatlon, its
Bylaws ov this Declaration as amended or supplemented.

L  ARTICLE X
MANAGEMENT, MAINTENANCE AND REPAIRS

. 10 1. Responsmblllty for the ndlntenance and repair of the

Lots and the exterior of the Units located thereon as well as the .
Common Areas, as defined in the Restrictions, is vested in the .
‘Assr-! “*nn pursuant to the prevzsxons of the Restrzctlons. :

. lu... Exclusive control and responsszlzty over the malnte—
nance, repair, modification,  replacement, restoration, altera-
. tion, operation and administration of all the Administered
Property is vested in the Council. . No Owner shall make any
‘repairs, modifications, alterations, additions, redecorations, or
replacements to any of the Administered Property without the
prior written consent of the Council. Each Owner, during his Use

-10-
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pPeriod shall keep his Lot and Unit in a clean, sanitary and
attractive condition, and shall bz personally liable for any
damage or destruction thereto caused by such Owner, the members
of his family, his guests, terants, invitees or licensess, . The
Council shall at all times maintain and keep tha Administered

Property in good condition and repair. The Council shall have:

complete discretion to determine the interior color scheme, the
decor and the furnishings of each Unit, as well as. the timing,
extent and nature of all redecorations, repairs and replacements
thereof.

10.3. The Council, acting through the Manager or such other
person or persons as they shall designate, shall have an irrevo-
-cable right of access to each Unit, without liability for tres-
. pass, during reasonable hours, as may be necessary to perform and
earry out thelr respective rights, duties and responsibilities as
set forth herein, in the Bylaws, 'in the Rules and Regulations and
“in the Management Agreement, including but not limited to: -

(2) Making emergency repairs therein;

_ (b)r Abating any nuisance or any dangerous, unau-—
thorized, prohibited or unlawful activity in such Unit;

{c) "Protecting the property rights and general
welfare of the Owners; and : : .

(d) 'Any other purpose reasonably related to the
Council and/or the Manager of their. respective duties and
responsibilities under this Declaration and the Bylaws.

"Such right and authbrity'to enter any Unit shall be exercised in
such manner as to avoid any unreasonable or unnecesdgary inter-
ference with the possession, use and/or enjoyment of any Unit by

- any occupant thereof, and shall be preceded by reasonable notice

“to the occupant whenever the circumstances permit. No Owner may

‘Owner changes any such lock, the Council may replace such' lock
~and assess the cost thereof as a Personal Charge to the respon-
silble Owner. . T : " -

at _any_time_change a lock on_the_entrance._to_any.Unit._ .. If .an-..

. ~ . ™he Ccouncil shall reserve a period each-year:as the -
Mainteun. .= Period for such Unit, 'The Council and its agents

shall have free access to eaun Unit during its’ designated
. ‘Maintenance Period for the purpose of effecting any necessary or

appropriate maintenance, repairs, modifications, alterations,

- replacements and additions to such Unit and to the Common
. -FPurnishings therein. ' L : o

-11i-




ARTICLE XI
CSE RIGHTS AND RESTRICTIONS

11.1. -~ Each Owner shall be designated as Qwner A, B, C or D
in the deed conveying a one-fourth interest in a Lot, and shall
have the exclusive right to occupy and use said Lot, to use and
enjoy the -Common Furnishings and to exercise the rights appurte-
nant thereto and to autherize others so to do (including placing
the Lot in a vacation exchange program)} during the Use Period
specified in Exhibit E attached hereto and incorporated herein.

11.2. " No Owner shall occupy the Unit, or exercise any other

rights of ownership in respect to the Lot during any other

- Owner's Use Period unless expressly so authorized by the Owner
entitled to occupy the Lot during. that Use Period. , o

11.3.  Each Owner shall keep the Lot and all Commen Furnish-
ings in good condition and repair during his Use Period, vacate
‘the Lot at expiration of his Use Period in accordance with Sec-
tion 11.1 above, remove all persons and personal property exclud-
ing Common Furnishings therefrom, leave the Lot in good and sani-
tary condition and repair and otherwise comply with such reason-
able checkin and.checkout and other procedures as may from time
-to time be contained in the then-current Rules and Regulations.

11.4. Each Owner or Exchange User shall be liable for the
uninsured cost and expense of any maintenance, repair, or re-
placement of the Units, of Common Furnishings, necessitated by
his negligence or intentional act or omission. The negligent or
intentional act or ommission of an Owner's fanily members, guest,
tenants, licensees or invitees (excluding Exchange Usersy shall
be deémed to be the act of the Owner, and such persons shall be
held jointly and severally .liable with such Owner. = The Manager
shall submit a bill to the responsible Owner or Exchange User for
all amounts payable to the Council! under this Section, which
amounts shall be enforceable as a claim for money damages against
erem—-@n Exchange User and shall-constitute 2 Persoral— Chargesto-an-——- -~ =
Owner - secured by a lien against the Owner's Co-Ownership,
~ Estate. Any loss, damage or destructior to the . extent not

- covered by insurance or recovered shall become a Common Expense,

EA SRR 2 RPGIIES A

= Owner shall cause or permit any unlawful, impro-
per, or ..fensive use of any Lot or Common Furnishing, nor shall .
any Owner permit any portion of the Lot to be used in any manner
contrary to or not in accordance with the provisions of the Re-
strictions or this Declaration. Furthermore, no Owner .shall
- cause or permit anything to be done or kept in a Unit which will
" increase the rate of any of the Council's insurance coverage, oOr
- which will obstruct or interfere with the rights of the Owners or

=12
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annoy them by unreasonable noises or otherwise, ner shall any
Owner commit or permit any nuisance, objectionable or disruptive
behavior or illegal acts in or about the Lot.

11.6. If any Owner fails to vacate the Unit at the conclu-
sion of Use Period in accordahce with the :ierms hereof, or any
other rules or regulations as may be adopted by the Council, or
otherwise uses or occupies the Unit during a Use Period assigned
to another Owner, or prevents another Owner from using or oecupy
ing the Unit during such Owner's Use Period, the Owner in WIrong-
ful pessession shall: (a) be subject to immediate removal; evic-
tion and ejection from ‘the Unit wrongfully occupied; (b} be
cdeemed to have waived any notices reguired by law with respect to
any legal proceedings regarding the removal, eviction or ejection
of such Owner in wrongful possession, to the extent that such
notice may be waived under law; (c) pay to the Owner. entitled to
use the Unit during such. wrongful occupancy, as liquidated
damages for the wrongful use of the Unit -and the appropriation of
such other Owner'’s use, a sum equal to two hundred percent (200%)
‘of ‘the fair rental value per day of the Unit that is wrongfully
occupied for each day or portion thereof, including the day of
surrend<r, during-which the Owner in wrongful possession occupies
the Unit; (d) reimburse the Owner entitled to use the Unit during .
the wrongful occupancy of the Unit, for all costs and expensges,;
.including but not limited to, court costs and reasonable attor-
‘neys' fees, incurred in connection with the ruling, evicting or
~ejecting of the Owner in wrongfull possession of the Unit; and
(e) until all aforementioned sums are paid, the Owner in wrongful

- possession shall be denied the use of his Lot. :

11.7. Declarant, for -itself and its successors, assigns,
agents, employees, contractors, - subcontractors and other
authorized personnel, reserves, for an exclusive easement in,

-over and through the Lots and the common areas for the purposes

nf: {a) marketing and selling'the'Ldts; (b) maintaining customer
relations and providing post-sales service to Owners; - {c)

displaying signs and erecting, maintaining and operating, . for T
7 sales and administrative purposes, model Units and a customer

relations,  customer service and sales office complex on the
Property; and-{d) showing the Units and common area to prospec-—
‘tive purchasers; provided, - however, that use of such eagsement

sh- = - ‘»rerfere with or diminish the rights of Owners to use
angd c.. - «ne premises in accordance with this Declaration.

...13_




_ ARTICLE XII _
OPERATION FEE AND PERSOMAL CHARGES

12.1. Each Cwner, including -Declarant .gubjeect to the provi-
sion of Section 12.3 below, shall be required to pay an Operation
Fee for each Co-Ownership Estate owned. The HMonthly Operation
Fee . shall be 1levied . by the Council, ‘through the Board of
Directors, to meet Common Expenses; provided however, -until three
(3) years following the date of this Declaration, the Board shall
not adopt a budget requiring an increase in the Monthly Operation
Fee in an amount exceeding the percentage increase in the

. Bouston, Texas Consumer Price.Index for all Urban consumers (as

-defined by the U.S. Department of Labor, Bureau of TLabor

Statistice) for the previous year unléss such budget is approved

. 'by a majority of the Owners. The liability for .payment of the

- Common Expenses will be apportioned among Owners according to the

Unit Type owned as set forth on Exhibit C attached hereto and
incorporated herein by reference. The total expenses applicable

. to a ‘Unit Type will be set forth in the annual budget which is

.approved by the Board of Directors. - The Common Expenses shall

- include, but. shall not. be limited to, the costs of the following

© items: . ' , ‘ : o

‘ {7} Taxes and any other fees of_aSSESSménts levied
against the Council by-a governmental auvthority; ' ‘

{b) The maintenance, repair, modification, altera-
tion and redecoration of the Units; .

- (¢} The maintenance, repair, mgdificétion, altera-
tion, and redecoratieon of the Common Furnisbings:.
e { ) URL1ky chargesi. .. .ol
{e) Basic telegnqne service; '
:“[f) Cable téleviéion‘servicéj

“tg) 'Insurance-coverage, as provided for herein;

{h) Domestic services, including cleaning and maid

' service, the frequency of which is to bo determined by the
Board or the Manager, furnished to .0r on behalf of the

Owners; , ‘ . ‘ S ‘ :

2 IR A

(i) The purchase, repair ‘and replacement of any
furniture, fixtures and egquipment which may be owned or
leased by the Council; ' '

_14_
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(k} Assessmants owad to the Association pursuant to
‘the Festrictions;

{1} Administrative costs;

{m) Reserves for the replacement, repair andg
acqguisition of Common Furnishings; '

i

{n) Management fees:
{o) Legal and accounting Fees; and

- {p) ~ Any other costs incurred by the :Council . in
coanection with the maintenance, repair, replacement, resto-

- ration, redecoration, improvement, operation and administra-
tion of the Property, and in connection -with the operation
and administration of the Council. o .

The Monthly Operation Fee shall be due and payable by an Owner on

or before the lst day of esach month unless and until the ‘Board of

Directors -at its sole discretion institutes a different payment

schedule by providing written notice thereof to each Owner.. , -

12.2. In the event that the Monthly Operation Fee collected
from the Owner. are at any time inadequate to meet the costs and
expenses -incurred by or imposed upon the Council Ffor any reason,
~including but not limited to (i) the non-payment by any Owner of

~any Operation Fee or Personal Charge, (ii) a judgment has. been
filed against the Council, or (iii). there are other extraordinary’
"or unbudgeted items deemed reasonably  necessary by the ‘Board, the
Board .shall immediately determine the approximate amount of such
inadequacy, prepare a supplemental budget and levy a Special.-
Operation Fee upen each Owner in such amounts as the Board
ST determinestte be necessary Cin torder to pay 'the Council*s eests ™7
- and expenses.  Such Special Operation Fee shall be allecated to
T the Owners according to the Unit Type and percentage interest
. ' owned as set forth or Exhibit.C. Any Special Operation Fee shall
‘ha A . nayable within thirty (30) days after .the date wpon
whica- © - __a potice of such Special Operation Fee is mailed to
the Owner, unless the Board determines. that lastallment payments
shall be permitted and provides each Owner with an approved
"~ payment ‘schedule, in which case each Owner'’s payments must be
made no later than is specified in such payment schedule. In the
event that . the Board authorizes . the payment of -any Special

" " Cperation Fee in installments, no notice of the due date of each

LI R S TR tebanly e bt iR
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individual installment payment shall be reqguired to be given,
other than the.aforesaid Special Operation Fee notice.

12.3.- Notwithstanding any provision to the contrary con-
tained herein, Declarant shall not be required to pay to ‘the
Council any Operation Fee attributable to any. Co-Ownership Estatle
of ‘which it is deemed the Owner during any period of time in

- which Declarant has entered . into and is not -in breach of a

Subsidy Agreement with the Council in a form substantially the
same as the Subsidy Agreement attached hereto as Exhibit b.

12.4. Each Owner shall be responsible for paying  to. the

‘Council all Personal .Charges which are any -expenses incurred as a

result of the act or omission to act of that Owner during his Use
Periocd .or at any other time or of any other persons occupying
such Owner's  Unit -during his Use Period (except an Exchange

~,User),,including but nbt_limited,to the cost of:

{a) . Long distance telephone charges;

-sonably may be reguested by an Owner;

{c) - Any expenses 'arising ~from an intentional or

negligent act or omission of an Owner, a member of his fami~
ly, his. guests, tenmants, invitees or licensees {to the

- extent not covered by .insurance) or resulting from -his or.

_ their breach of any of the provisions of this Declaration;
and : B e ‘ :

{8) - Amy reasonable late fees, attorneys' fees and

other amoeunts which are .incurred by the Council to collect

any Operation Fees or Personal Charges.

Personal Chafges from an Owner shall be due  and payable -wikhin
thirty (30}=days from the date upen which a notice of such Per— -
sonal Chargés is mailed to the responsible Cwner. ' e

S .~ Owner may exempt himself, his successors or
assigns, trom his obligation to pay any Operation Fee by his
waiver of the use and enjoyment of his Lot or of the Common Fur—
nishings, by his fallure to occupy the Unit during his assigned
Use Period or by the .abandonment of his Ce—Ownership Estate.

12.6. In the event that the Board determines at any ‘time
during the Council's fiscal year that the aggregate amocunt of

-16-
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Operation Fees is, or will be, in excess of the amounts needed to
meet the Common Expenses such excess amount shall appear as a
line item on the Council's budget for the immediately succeeding
fiscal year, and shall be applied to reduce the amount . assessed

- to meet the Common .Expenses, as appropriate, for such - figcal

~year. .Any such excess shall not relieve any Owner from his obli-
gation to pay any delinguent amounts which -he owes the Council,
nor shall any Owner be entitled to a refund of all or any portion
of any Operation Fee previously paid on account of such excess.

12.7. _Nothwithstanding the. foregoing provisions of this
Declaration, the Board shall. from time to time establish one or
more reserves as are necessary for the éperation and improvement
of the Timesharéi Regime by including amounts intended for _such
purpcse in the Council's budget or by levying Special Operation

[y

Fees upon all. of thz Owners in such amount as the Board geter-
mines to be necessary and appropriate. : '

12.8. A.Y Operation Fees or Personal Charges which are not

paid  when due -shall be delinguent, shall be increased by 'a

reasonable late charge as imposed by the. Board, and shall bear

‘interest from ‘the gdate of delinguency at  the highest rate
-allowable by law. . : _ '

ARTICLE XIXIIX )
HON-PAYMENT OF OPERATION FEES

J— LT IITIIIIUTSN e e e et e s i e s

REMEDIES FOR

13.1. Each such Operation Fee, Personal €harge and any late
- 'fees, linterest and costs. of collection,  .including. reasonable
~-attorn~we! fees, shall be a pérsonal debt of the Owner against
~wh . .. " = aggessed. All such foregoing Operation Fees, Per- .
sonai o....ges and other related sums owed .or incurred by Owner
shall alsc be .a charge on the land and shall be secured by a
continuing lien .on the Owner's interest in a Lot and his
Co-Ownership Estate which lien shall be superior to all other
liens and security interests except only for mortgages granted to
Secure purchase price by such Owner against his Co-Ownership
" Estate.- . ‘ S . ; o '

_ 13.2. Such lien shall be in favor of the Council for the
benefit of all Owners and may be enforced by the Council by all
methods available for enforcement of such liens including
foreclosure of such lien by an action brought in the name of the
Council in a like manner.as a mortgage or deed of trust lien on
real property and such Owner hereby expressly grants to the
Council a power of sale in connection with said lien, same to be
exercised in compliance with the terms of Article 3810 of the
—Texas Civil Statutes. In any such_lien foreclosure, the Ounes

P
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- shall be required to pay to the Council its costs and expenses

incurred by such foreclosure, including without limitation its
attorney's fees. 'The Council, actihg on behalf of the Owners, -
shall 'have the . power to bid the interest of Owner a*t the

foreclosure sale and to acquire and hold, lease, mortgage and

epnvey the .same. Notwithstanding any provision hereof to the

contrary, the Courecil .shall also have the right to recover a

money Jjudgment against such defaulting Owner without forecloesing
-or waiving ‘the lien securing such debt, &l1 remedies of the-
Council being cumulative of each other. ‘ -

ARTICLE XIV
INSURANCE

© 14,1. The Council‘shaiiywat-itswso}e~505tmand~expenser;keeP
all of the Units and the Common Furnishings, as well as any

‘property of the Council, insured for the benefit of all Owners

and the Council for the .total amount, after application of

deductibles, of the replacement value thereof against lcss or . -
damage by fire and lightning, and other perils included under a

Standard Texas Firé and Extended policy form applicable for

If such insurarce includes
a windstorm exclusion, the  Council, to the extent obtainable,
shall obtain coverage through the Texas Catastrophe Property
Insurance Association, or other association or insurance company
underwriting windstorm coverage on coastal ‘properties, All
property insurance shall include a waiver of subrogation in favor
of Mitchell/Southwest and the Asasociation. S

14.2. The Council shall, at  its sole cost and expense,
procure and maintain, for the mutuwal benefit of the Counecil and

all Owners, a general liability insurance policy against thirgd

partv " :'ns for personal injury, death or property damage- aris-
ing- « v . ' in comnection with .the use, ownership or main-
tenance wi -the 'Units or the Common. Furnishings, Such insurance

shall afford protection to such limits as the Board may deem
reagsonable and appropriate and include in addition to Council and
Owner, Mitchell/Southwest and the Association as named insured.

T 14.3. 1f reaanably available, in the judgment  of t&é

Council, the Council shall procure and maintain a .policy of

Directors® and Officers’ liability insurance In_ such amount as
the Board may decide. ' o : .

14.4. The Council may also procure insurance against such
additional risks as the Board deems advisable for the protection
of the Owpers and the Council. Owners may carry other insurance
for their benefit, and at their expense, provided that liability
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of the carriers issuing ipsurance obtained by the Council shauil

not be affected or diminishegd by reason ef any such addltlonal

insurance carried by- Owner.

14.5. A1l -palxc;eS' of-.insurance ‘provided for in this

"article shall name +the - Ceuncil -and each . of the Owners, as

insured, as their respectlve interest may appear. The policy or

, policies described in Section 14.1 shall inure to the benefit of
the holder of any mortgage, as the interest of any such mortgagee

may appear, by standard policy or policies described in Section

- 14.1, shall be adjusted with the insurance. company or companies
- by the Council. Each. such. policy. shall, to the _extent

obtainable, contain’ a--provision that no act or omission of

-Declarant, the Council, the Board, or any Owner shall void -such
- policy or affect.or limit the ‘obligation of the insurance company -

to pay the amount of any loss sustained. Each such policy issued

'"“by~'the ~insurer—-shall; --to-- the—extent reasonable obtainable;

contain an agreement by the insurer that such po*lcy shall not be
cancelled without at least thirty (30) days przor written notice

_to Declarant and Owner.

14.6. PFor se long as Declarant retains a legal or equztable‘
_interest in anmy Lot, the property may, at Declarant's election,

be insured under such blanket insurance policies as may be
available to Declarant from time to time, unless prohibited by

law, The procurement of such coverage shall be deemed to.

constitute full compliance with the insurance requirements

contained herexn, provided that the coverage afforded the Council
by the blanket insurance policy -includes protection against each .-

of ‘the perxls enumerated herexn, with reasonable limits. The

blanket dnsurance policy premium shall be allocated between the..

Council and beclarant.

ARTICLE XV
THIPD PARTY LIENS

-15.%. Any liens - agalnst an Owner's xnterest in a Lot shall
be limited to the interest of such Owner in his Co-Ownership
Estate only, and shall not entitle any lienholder to assert any
claim against the intérest or Co-Ownership Estate of any other
Owner, the Common Furnishings or any property of the Councxl

15.2. Each Owner shall furnish written notice +to ‘the
Council of every liem upon his Co-Ownership Estate within seven
{7) days after the Owner receives notice thereof. :

]

:
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_ " BRTICLE XVI
. PIRATES' COVE TOWNHOME ASSOCIATION

_ 16.1. This - Declaratlon 1ncorporates by reference anﬁ is .
‘made subject to the terms and condltlens of the Restrxctlons.

'16.2.. The Restrlctlons provide for an annual assessment to.
be ‘'set- by the board of directors of the Association' to ‘be
- assessed against each Lot, as well ‘as for special assessments as
determined by the board of directors of the Association. Each
Owner, except Declarant, shall- be deemed to have assumed and
agreed to pay one—-fourth (%) of the assessment applicable to such
Owner's Lot, - The Board of Directors of the Council shall include
the annual and any’ spec1a1 assessment  imposed by the board of
_directors of the Assocxatlon epon the Owners as an item in the
annual budget and shall "be Tesponsible fof  the paymeént"of  all
_such assessments upon collection of the Operatlon Fee from the
.Owners. .

‘ ' 16.3.' The Restrzctlons provxde that there shall be one vote
- for each Lot. FEach Owner hereby irrevocably app01nts the Board
of Directors of the Council as his Attorney In Fact in his name,
place and stead for the purpose of votlng his interest in the
affairs ot the Association.

' 16.4. fhe Association is an entzrely separate organ:zatlon
apart from the Council. All Owners will be members.of two (2)
- non-profit corporations (i) the Counhcil .and (ii} the- “Association.

ARTICLE XVII =
© EMENDMENT .-

17.1. Thls Declaratxon may be amended or. modxfled by vote
. esa-fourths (3/4) of all of the Owners of Co-Ownership
k.. . pwovided, however, that-no such amendment may akfect or
‘alter the right of any Owner to occupy his .Unit during his
assigned Use Period unless such Owner shall expressly so consent;
provided further that notwithstanding the foregoing so long as
Declarant remains the Owner of one or more Co-Ownership Estates
this Declaration shall not -be amended so0 as to adversely affect
thé ‘Declarant, including but not limited to increasing. any
~ obligation or decreasing any right of . Declarant hereunder,
. without the Declarant's consent. Sub}ect "to the foregoing
provision, any. amendment shall be binding upon every Owner
whether the burdens thereon are increased or decreased. - It can
also be amended by Declarant only, without vote of the other

. =26
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Cwners of Co-Ownership Estates, if so required by the Téxas‘Réal‘

Estate Commission.

17,20 Any sudh'amendments to this Declaration .shall become -

effective upon the recording in the €ounty. Clerk's .:‘Office,
Galyeston County, Texas, of any instrument executed solely. by
Board of Directors or. Declarant as the case may be. ‘Amendments
executed by Board -of Directors must set forth @ list of all

Owners who voted [or the amendment.

* ARTICLE XVIII -
ENFORCEMENT PROVISION

18.1. In the event that any Owner  shculd fail to comply

with any of the provisions of this Declaration, the Declarant,

the Couneil and/or any Owner may bring action for damages, to
enjein the violation, or specifically enforce the provisions of -

this Declaration. In any such legal proceeding, the prevailing

party shall be entitled to costs and reasonable attormeys' fees.
- All 'sums payable hereunder. by any Owner shall bear Interest at

the prime rate from the date due.

"18.2. .The remedies set forth herein shall B¢ cumulative and

in :addition to all other remedies which may be available at . law .

or 'in equity; provided, however, that no breach of any provision
hereof. by any Owner or by Declarant or failure of any Owner to

- comply with any provision hereof shall permit or empower any
other -Owner to terminate any such provision or excuse any such

~.breach or failure, and each Owner shall continue to perform and
comply with and hold -his Co-Ownership Estat® ‘subject to. all of

" the provisions "of this . Declaration notwithstanding any- such.

breach or failure.

- ARTICLE XIX ‘
MISCELLANEOUS PROVISIONS

. A9.1, . Neither the Declaration nor any of the deeds convey-
“ing a Co-Ownership Estate shall be deémed to evidence a joint
venture, partnership eor any other similar arrangement, and no
party shall have the right to participate in the individual
profits, if any, of any other party arising ocut of the rental of
the Unit, : ' . : :

A 18.2. The captions used in this Declaration and in any
exhibits annexed thereto are inserted solely as a matter of

A ATA N VIRANTRSI ATy o

=231~




Mok

00575+ 1§ QUE=TA=2T O

convenience -and shall not be relied upon and/or used -in
-construlng the effect or meaning of the provisions thereof.

19.3. Whenever the context so requires, .the use of .any
‘gender in- the Declaration shall be deemed to include both gen-
detrs, znd the use of the singular shall be deemed to include the
pPlural and the plural shall 1nc;ude the 51ngular.

: '19.4.  The provzsxons hereof shall be deemed ‘to be indepen-
.dént and ‘severable, and the 1nvalldlty or -partial invalidity or -

' -unenforceability of any one provision shall not affect the va;xd—
ity or enforceablllty ©of -any other provision hereof.

19. 5 - No restrlctlon, condition, obllgatlon or provision
contained in this Declaration shall be deemed to have been abro-
gated or waived..by -reagson of ‘any failure to enforce the same,- -
*irrespectivei
which may occur.

119.6. This - Declaratlon ‘shall be construed in. accozdance
with the laws of the State of Texas.

' - IN WiTNESS WHEREOF, ‘Declarant has duly executed thls'
'«Becl’aratlon this gfﬁ day of 7/?@; p}u 1988,

MITCHELL/SOUTHWEST -

7 _ @&@" S | )

When Recorded Return To: By: AEs=
The'Woodlands Corporation =~~~ };‘f*;__*f?f Timorhy WeEms e
Attn: Mary RGSG/A.’M a/’.u-l‘“ itle: Vice Presidentr
P. 0. Box 4000 : o

The wgomnds, Tmu mao

THE S‘I‘ATE OF Tsxas - §.

_ s
CLu f o uuVESTON §
Thls 1nstrument was’ acknowledged before me this ch day of |
March , _+ 1988, by Timothy Weems . ’
Vice President — r O Mitehell/Southwest . : '
-a _Delaware -corporation, on behalf of said corporation.

7 .d"-"-* ' o o N
ST Printed Names: pNatalie F, Claunch
T T Notary Public, State of Texas

number—vcfm-vxolatxcns or. breaches thereof_ S

— My—Commission—Expires: S=#=RR
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- " Pirstes Cove Townhome Council _
Percentage Intereet in Commoa Furnishings and
Commoc Expenses per Co-Ownerehip Estate

Unit Type 4: 0.6162%°
Unit Type B: ~0.7453%
Unit Type C:. 0.8920%
Unit Type D: 0.9020%
Unit Type E:  1.1797%
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SUBSIDY_AGREEHENT

THIS SUBSIDY AGREEMENT is entered 1nto this.  // ## day of
~#ii 041/ . 1988, by and between Mitchell/Sonthwest a

Delaware corporatxon (the “Declarant"} and PIRATES' COVE TOWNHOME

-COUNCIL, a Texas non profit corporatlon {the "Counc;l Y.

W.ITNE S SET H"

WHEREAS, Declarant is the owner in fee sxmple of certain
real property and improvements which have been submitted to a

~Timeshare regime pursuant to that certain Declaration of Co- =

Ownership for Pifatés*' Cove Townhémes, recorded. or to be recorded
in the County Clerk's Office, Galveston County, Texas, - .and all

.rmendments and supplements thereto {the- “Declaration },._

e

WHEREAS, pursuant to Sectzon XII of the Declaration, each

.Owner, including Peclarant,. with” respect to -any Co-Ownership
Egtate of which it is deemed the Owner, is required to pay any

Operation Fee which may from tlme to tlme be levxed upon hls Co~
Ownership—Estate, . ‘ . .

WHEREAS in lleu of the payment of any the Monthly Operation

'Fees by Declarant which are ‘attributable to any Co-Ownership

Estate owned by Declarznmt, Section 12.3 of ‘the . Declaration
entitles Declarant to enter into this Subsidy Agreement, and

WHEREAS by thelr execution hereof, Declarant and the Counczl

- intend to establish a method whereby Déclarant will subsidize, in
‘accordance with the terms herecf, certain specified amounts which
‘drise in connection with the costs and expenses of operatlng and
_gadmlnisterlng the Tlmeshare Reglme-- - :

“¢REFORE, for' and in consideration Of:‘the,,mutuai

. covena... Lucained herein, the parties hereto hereby agree as
follows: ‘ SR : o - :
1. DEFINITIONS. Unless .otherwise defined herein, the
terms used iInp this Subsxdy Agreement shall be defined as qald
‘terms are defxned and used in the Declaratlon. : :

“Ad}usted Common Expenses" shall mean the actual Common

'Expenses incurred or payable or paid less the amounts included in

the Budget for the Commcn Pu:nlshxngs Reserues.

"Ad)usted 0peration Fees" shall mean the HMonthly
Operation Fees provided -for in each annual Budget assessed
against ang payable by each Co-Ownership Estate not owned by
Declarant. _ )

EXHIBIT D
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: ”Eudéet" shall mean the annual Budgetladopted_byathe
Council. - ' . , ' : _

"Conmmon Furnzshlngs Reserves” shall mean a reserve. fund
established to repan' and replace the Common Purnishings on a
-*1me1y bas1s.. R

"Declarant s Sha:e of Commow Furnishingﬁ Reserve as to

_ each ‘Unit, shall mean that portion of the Common Purnishings
.Reserves .applicable to each Co-Ownership Estate of such Unit
owned by Declarant after Declarant has sold the first Co-
OwnershipWEstate in such Unit. ' I -

"Deflcxency - shall mean, for each -calendar rmonth for

m“__mmwgagh year for _which the Council has adopted a Budget, the amount,

if any, by which the Adjusted Common Expenses exceed the Adjusted
Operation Fees for‘that month.

: 2. ADOPTION OE ANNUAL BUBGET. - Prior to the beginnlng of .
each year, the Council agrees to adopt for such year an. annual
Budget to cover all .anticipated Common Expenses, 1ncludlng a
Common Furnishings Reserve, and providing for a Monthly Operation

- Fee sufficient to pay all costs included iu such annual Budget .

. without @ deficxt in any month. :

3. PAYMENT OF DEFICIENCIES. During each year in which the
Council has -adopted a Budget as provided for in garagraphnjz
above,.Declarant agrees to pay the following.

g (a) On or before the tenth (loth) day of the followlng
‘month, the Deflclency for the precedlng month; :

(b) On or before 30 . days followinglthé‘end of-oaohJ”A
- fiscal year, the Declarant's Share of the Commonh.Furnishings:
: Reserves for the preced;ng year;. : 7 ‘. ‘

- ' All 5pec1al Operatlon Fees levied by the Counc;l
aga1nst vac Co-Ownership Estates owned by - Declarant. as an& when
they become due. , .

4.  REIMBURSEMENT TO DECLARANT. Notwithstanding anything
te .the contrary contained herein, Declarant shall never be
requlred to pay to Council any amount over that amount which -
would otherwise have been payable by Declarant in the absence of
this Subsidy Agreement., Within sixty (60) days following the end
of any fiscal year of the Council -during the term hereof, the

- Council shall reimburse Declarant for the amount, if any, by
‘which the total of all subsidy payments made by Declarant during
such fiscal year in accordance with the pzovisions hereof exceeds
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the cumulative total of Monthly Operation Fees  which would
otherwise have been payable by Declarant For such figcal year in
the absence of this Subsidy Agreement. To the extent that the
Council levies a Special Operation Fee against the Owners in
-order to provide the necessary funds for such reimbursement,
Declarant shall be entitled to receive a credit agaimst ‘its
proportionate share of such Special Operation Feée for any sums -
due to it. : ' o - ‘ : :

. 5. JEFFECT OF THIS SUBSIDY AGREEMENT UPON . DECLARANT'S
OBLIGATION TQO PAY OPERATION FEES. Provided Declarant shall not
be in default In the performance of any of its obligations here-

. under, Declarant shall not be redquired to pay to the Council any
‘Monthly Operation Fee attributable to any Co-Ownership Estate of
_which it is the Owner. 1In the event Declarant fails to perform
any material obligation fequiréd to be performed by it hereonder,” -
- and should Declarant not cure any such failure within twenty (20}
- .days from the date upon which it receives written notice of the
alleged breach from the - Council, then Declarant. shall be in
default hereunder, in which event: (a) the obligation of Declar-
ant to pay Monthly Operation Fees attributable to those Co-
Ownership Estates of which it is the Owner shall resume, as of
the date of such default, and (b) in the event of the non-payment -
of Monthly Operation Fees, the Council shall be entitled to
exercise "each and all of the rights and remedies afforded it,
pursuant to Article XIII of the Declaration; provided, however,
that notwithstanding Declarant's failure to cure any defanlt
hereunder within the time period specified, Declarant shall have
the right thereafter to cure such default, -and upon so doing,
Declarant may notify the Council of Declarant‘s future intention
to comply with all of the terms and provisions of . this Subsidy
-Agreement, in which ~case all of the rights, duties and
obligations of Declarant and the Council hereunder shall continue
unabated, and. any Operation Fees theretofore paid by Declarart
- shall be applied ' to - Déclarant's future  Subsidy. Payments
"herevwnder, . .. - R ‘ : ) . )

"« ' rERM, The term of this Subsidy Agreement shall com-
mence on the Starting Date and shall expire on the earlier to
occur of: (a) the date as of which title to ninety percent '(90%)

- of all of the Co-Ownership Estates which have been authrrized for
'sale pursuant to the Declaration have been conveyed by Declarant
to third persons or entitlies; or (b) the cate which is thirty
(30) days following the .date upon which Declarant elects, at its
sole option, by written notice to the Councll, to terminate this
Subsidy Agreement. : B -

;. ?. - EFFECT OF TERMINATION. When this Subsidy Agreement is
terminated pursuant to paragraph 6 above, the Declarant shall be
required to pay Monthly Operation Fees on Co-Ownership Estates
ewned by it. ' ' : Co

-3
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8. MISCELLANEQUS.

. ta) Notices. Any notice, request, demand, instruction
or other information or document to be given hereunder shall ke
in writing and shall be deemed to have been duly given and effec-

. ‘tive when personallv delivered or five. {5) business days after .

being deposited in the United States mail as registered or
certified mail, postage prepaid,  return Teceipt requested or by
overnight courier ‘service and addressed as follows: . :

. If to ‘the Council:

PIRATES' -COVE TOWNHOME COURCIL

2201 Timberloch Place
The Woodlands, Texas 77380

1f to-thelDéclarant:

 MITCHELL/SOUTHWEST |
2201 Timberloch Place
~ The Woodlands, Texas 77380

In the event either of these addresSes'dhangés,-thé approp-
riate party 1s required to notify the other party in writing of
such change. - : ' ‘ : :

_ - (b) Waiver. No restriction, condition, obligation or
provision contained herein shall be deemed to have been abrogated
or waived by reason of any failure to enforce same, irrespective

of the number of violations or breaches therecf which may occur.

{(¢) 'Entire Agneémeﬁt.;rThis agreement constitutes the

1'ﬁédti:é agreement between the parties with respect to the sub-
- sidization program contemplated herein and replaces any prior -

negotiations,. representations, ‘agreements and -understandings,
both_nral and written.  Any modification to this agreement shall

n . “fective unless such modification is set Fforth in a

wricvee .sstrument which is signed by each of the parties hereto.

(@) Captions. The captions used in. this Agreément are

inserted solely as a matter of convenience and shall not be
. relied upon and/or used in construing the effect or meaning of
the provisions hereof. _ ' -

{e) Survival of Agkeement.‘ This agreement shall be

binding upon and inure to the benefit of and be enforceable by
the respective successors and assigns of the parties hereto,

—-4-
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(f) -Severability. . The provisions heregof shall be
deemed to be independent and ’‘severable, and the invalidity or
partial .invalidity of any one provision shall not effect the
wvalidity or. enforceabllxty of any other provzszon hereof.

: {9} Attorneys Fees, In the event any controversy,
claim or dispute between the parties hereto arising out of or
‘relating. to this agreement or ‘the breach thereof results in
arbitration ¢r litigation,  the prevallmg party in such proceed-
ing (s) shall be entitled to recover -from the losing party,
reasonable expenses, attorneys’ fees and other costs.

‘ : (k) Governlng Law This agreement is made and entered
into in the State of Texas and shall be governed, interpreted and
construed under the 1aws of the State of Texas. _

: IN WITNESS WEEREOF, the parties hereto have executed this
Subsidy Agreement as of the date first wrltten above.

"DECLARANT"
‘}ITCHELL/SOUTHWEST

By. M —
——"—_Naﬁé?' Pimothy Wesms - .
Title: vVice President

"COUNCIL"' _ y
PIRATES COVE TOWNHOME COUNCIL gﬁﬁr

) Nem’e: 3.1 Hoagers /-
’T‘ltlE: President. {/1
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EXHIBIT "E*
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. USE PERIODS: FOR YEARS 1988 TO 2047

1996, 2007, 2004

1989, 11993, - 1937, . 2001, 2005
2009, 2013,. 2017, 2021, 2025

2029, 2033, 2037, 2041, 2045

1988, ]
2008, 2012, ° 2016, 2020, 72024
2028, 2032, 2036, 2040, 2044
Owner A Owner B -Owner € Owner D
veek  Week Week Week -
2% 3 4 . ix*
5 7 g 1L
.6 8 10 12
3 - - 157 17 19
14 16 : '
.21 - 23
22 24
- 29 31
30 - 3z
37 39
‘38 - 40
- 45 47
46 48
1950, 1894, 1998, 2002, -2606.
2010, 2014, 2018, - 2022, 2026
2030, 2034, 2038, 2042, 2046
Owner 2 Owner B Owner C Owner D
- Week Week  Week Week
R 1= 7 0 2% 3
.5 11 -5 -7
10 12 .6 8
17 19 “13 15
18 - 14 26
25 . 23 23
-26 28 22 24
33 35 29 31
34 36 30 3z
41 43 37 38
. 42 44 ‘38 40 .
49 51 45 47
50 52° 46 48

Owner A Owner B Owner C  Gwner D
Week " Week Week - Week

Cax 2* 3 4.
1 5 7 9
12 6 . 8. 10
19 13 - 15 a7
20 14 16 . 18
210 2 23. 25

L 28 .22 . 24 26
S35 29 31 33
.36 30 32 34
43 . 37 g o4
4 . 38 40 42
51 45 . 47 49

52 S 46 48 - 50

1991, 1995, ° 1999, 2003, 2007
2011, 2015, = 2019, - 2023, 2027
2031, 2035, 2039, 2043, 2047

Cwner B Owner B Owner .C Owner D
Week  Week . . Week . Week

3 g 1 2%
7 - L
8 10 - 12 6
1 717 19 - 13
16 8 20 . 14
23 25 27 21
24 26 28 22
31 33 35 29,
32 - 34 - 36 0
39 . 43 37
40 42 . 44 38
47  49. . 51 a5

48 50 52 46

*Weeks 1 and 2 are extended maintenance periods - no occupancy rights

page 1 of 2
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The schedule of assigned weeks shall autcmatically repeat at the end of
each schedule. - All of the weeks above shall start at five o'clock (5:00) P.M.
on the Priday noted and shall end at eleven o'clock (11:06) A.M. on the

- following Friday. In each year where there is a fifty~third {53rd) Friday,
- the fifty-third (53rd) week shall became a part of ‘the fifty-second (52nd)
week and shall be considered a part of Week 52 which shall start at five
- o'clock {5:00} P.M. on the fifty-third (53rd) Friday and end at five o'clock
" (5:00) P.M. on the following Friday (which shall be the beginning of week
number one (1) for that year). = - L e A

s o U A bt i

- {b) Intervening Maintenance Periods: The intervening Maintenance Per—
iocds shall begin at eleven o'clock (11:00) A.M. on Friday and end at five
o'clock {5:90) P.M. on Friday. There shall not be an intervening Maintenance
Period whenever the Use Periods both before and after such intervening Mainte-
4 . hance Period are owned by the same owner. . In that event, the intervening
. .Maintenance Peériod shall be treated as .a part of the preceding Use Period.

. N

(c} . Extended Maintemance Periods: Two annual extended Maintenance
Periods, the first of which shall begin on the first (1lst} Friday in each year -
- at eleven (11:00) A.M. and shall end at five o'clock (5:00) P.M. on the Friday
- of the following week, and the second of which shall begin the .second. {2nd) -
. Friday in each year at five o'clock (5:00) P.M. and shall end at five o'clock
. (5:00) P.M. on the Friday of the following week. Necessarily, as these weeks
- rotate. pursuant to the  provisions set forth above, the Owner's occupancy
v« rightsdor- these specific weeks will. be deemed waived in' favor of the .-
- Détlarant’ ot Manager f<::r1 Rz s of the extended maintenance. S

et '
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‘When Recorded Return To:

" The W~ “andg Corporation S
: Ah,_ c - ’ !/r?mwuj‘ ,
"~ P, 0. Box st

¥

The Woodlands, Texas 77380

S - o Exhibit "E" /é_
» - ‘page 2 of 2 - |
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S1ATE OF TEXAS -COUNTY OF GALVESTON

} hareby centity that this Instrument was filed
onvthe date and time rtamped hereon by meand

- was duly recorded In the Otficial Public Records .~ -
of Real Proparty of Galveston County Texas, on -

KPR G 1988

2 ~ COUNTY CLERK

GALVESTON CG., TEXAS
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